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Statement of Jurisdiction 

In February 2010, Appellant Ted Anderson was arraigned before the 8" District 
Court on one felony charge of manufacture of marihuana in violation of MCL 
333.7401(2)(d) stemming from a law enforcement encounter on or about June 9, 2009. 
Appellant pled not guilty and motioned the 9" Circuit Court to dismiss under the 
affirmative defense component of the Michigan Medical Marihuana Act (*MMMA") 
codified in MCL 333.26428(a). District Court Judge J. Richardson Johnson received 
written briefs from both parties concerning Appellant's qualifications under the affirmative 
defense and heard evidence and oral argument on May 28, 2010 and June 11, 2010. 

On August 5, 2010 Judge Johnson issued a written opinion denying Appellant's 
motion to dismiss, basing his opinion on a belief that MCL 333.26428(a)(2) requires some 
form of expert testimony as to "reasonable" quantity of dried plant material beyond 
statements made by defendant in support of his purported use when the quantity in question 
is above the safe harbor limits for *usable marihuana" set forth under MCL 333.26424(a). 
Judge Johnson also denied Appellant the right to present a medical defense at jury trial, 
currently scheduled for October 26", 2010. 

On August 25", 2010 Appellant filed a motion with the 9" Circuit Court to stay 
jury trial under MCR 7.209 pending interlocutory appeal with this Court. This motion was 
unsuccessful. Court has jurisdiction to decide stay Mr. Anderson's October 26", 2010 jury 
trial pursuant to MCR 7.209(A) and interlocutory application for leave to appeal pursuant 


to MCR 7.203(B). 
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II. 


Statement of Question Presented 

Does The MMMA’s affirmative defense codified in MCL 333.26428(a) require 
a defendant to provide expert testimony beyond his own statements as to the 
reasonableness of the amount of plant material he possessed in order to 
successfully comply with MCL 333.26428(a)(2) when the amount in question 
exceeds the safe harbor inoculating a patient from arrest under MCL 
333.26424(a)? 

Defendant-Appellant answers, "no." 

Plaintiff-Appellee answers, “yes.” 

Circuit Court held, “yes.” 
Does the MMMA’s affirmative defense codified in MCL 333.26428(a) prevent 
a defendant from raising medical use as an affirmative defense at jury trial 
when the trial court has previously denied his affirmative defense in a motion 
to dismiss evidentiary hearing? 

Defendant-Appellant answers, "no." 

Plaintiff-Appellee answers, “yes.” 


Circuit Court held, “yes.” 
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Statement of Facts 

In early June 2009, prior to any law enforcement contact and after having 
received an oral opinion from his primary care physician of over 10 years, Dr. Shannon 
Mckeeby MD, that he was a good candidate for medical marihuana, the Appellant 
became an unregistered medical marihuana patient, user and grower.' On June 9, 2009 
the Appellant was alleged to be in possession of 11 marihuana plants approximately 12 
inches in height that were months away from harvest, 15 “starter” marihuana seedling 
that had yet to produce usable plant material, 8 grams of marihuana bud and a quantity of 
110 grams loose marihuana leaves in various locations in his home and in his garden. 
While the loose marihuana leaves are “usable marihuana” per the MMMA, they 
contained only low amounts of cannabinoids and were only usable by the Appellant if 
concentrated in a baking mixture. During the affirmative defense hearing in May 2010, 
the Appellant testified that in total, there was enough usable medical marihuana in edible 
format for approximately 75 days of use and a one-week supply of smoke able marihuana 
bud. 

At the same hearing, Dr. Mckeeby testified that she felt 90 days worth of medical 
marihuana was reasonable to treat the defendant's chronic pain and disc disease. Dr. 
Mckeeby did not render an opinion with regard to the particular type or strain of 
marihuana the defendant possessed and cultivated, nor how much marihuana the 


defendant needed to provide therapeutic relief on a given day. 





' Appellant later received certification to become a registered patient through another physician due to Dr. 
Mckeeby's employer's policy regarding signing MDCH medical marihuana recommendation forms. 
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Standard of Review 
Issues of statutory interpretation are reviewed de novo. People v. Nyx, 479 Mich 


112, 116; 734 NW2d 548 (2007). 


Argument 


I. Expert testimony in addition to a Defendant's own statements is not 
required to successfully demonstrate *reasonable" quantity per MCL 
333.26428(a)(2) of the MMMA. 

MCL 333.26428(a)(2) reads in pertinent part: 

The patient. ..[was] collectively in possession of a quantity of 
marihuana that was not more than was reasonably necessary to ensure 
the uninterrupted availability of marihuana for the purposes of treating 
or alleviating the patient's serious or debilitating medical condition or 
symptoms of the patient's serious or debilitating medical condition; 

To raise an affirmative defense, the defendant must admit the doing of the act 
charged, but he would then justify, excuse or mitigate the commission of the act. See 
People v. Mette, 243 Mich App 318, 328; 621 NW2d 713 (2000). 

An expert witness may be qualified by a court if the court determines that 
scientific, technical or other specialized knowledge will assist the trier of fact to 
understand the evidence or determine a fact in issue. MRE 702. A court may also 
appoint an expert witness either agreed to by the parties or of its own selection after 
giving the parties the opportunity to argue whether an expert witness should be 
appointed. MRE 706. However, a lay witness-such as the defendant- may testify to an 
opinion if the opinion is limited to that which is rationally based on the perception of 
the witness and helpful to a clear understanding of the witness” testimony or the 


determination of a fact in issue. MRE 701. 


From a practical standpoint, it is unclear what type of witness would qualify 


DEFENDANT-APPELLANT'S APPLICATION FOR LEAVE TO APPEAL 
Page 7 of 13 


as an expert to testify and it is unclear how many experts would actually be needed. 
Of course, the effects of marihuana are dependent on the individual, so the defendant 
would clearly be the best person to provide this testimony and a doctor would have no 
knowledge about the potency of the marihuana being grown or the approximate 
growing times of the plants seized or how much each plant would yield; thus the 
doctor would have no knowledge about how the amount relates to providing an 
uninterrupted supply, so it is unclear whether anyone but the defendant could render 
testimony appropriate to the statute. 

For instance, it is also unclear whether a botanist would be qualified to testify 
because the botanist would have no knowledge about the effect of the marihuana on 
the defendant or how much he uses in a set period of time. Moreover, given the 
almost unlimited variations in terms of the type of marihuana that could be grown and 
the potency of the plants and the skill level of the grower, finding a botanist to testify 
about the specifics of the marihuana at issue and its relationship to the patient appears 
almost impossible. The people best able to testify about the yields of the plants, how 
much marihuana is used on a daily basis by the defendant, and the effects of the 
marihuana on him are, of course, the lay witness actually involved with the growing 
and use of the marihuana—the defendant. The statute does not require expert witness 
testimony because it would present an insurmountable obstacle for a defendant and 
circumvent the intent of the law. 

The State of California's determination as to what constitutes a reasonable 
amount of marihuana may be helpful to this Court's analysis of Defendant's conduct. 


The California Legislature passed an 8 ounce limit on the “reasonable amount” of 
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marihuana a medical user or caregiver could possess. Cal. Health and Safety Code $ 
11362.77. Earlier this year (January 21, 2010), the law was struck down as 
unconstitutional by the California Supreme Court. People v Kelly, S164830. Although 
not controlling, this case provides an in-depth analysis of what is a “reasonable 
amount” and the way California controls marihuana amounts. It is important to note 
that even had the statute not been struck down, a California caregiver could have 
legally possessed 8 ounces and the medical user could have possessed an additional 8 
ounces for a total of 16 ounces. One may review plant material safe harbor limits in 
the 14 other jurisdictions besides Michigan to enact medical marihuana protections 
for patients to learn that plant material limits can range as high as 24 ounces in 
Washington and Oregon and 6 ounces in New Mexico. 

While Michigan”s safe harbor limit remains governed at 2.5 ounces per 
registered patient, the wide latitude in safe harbor limits throughout the Union should 
demonstrate that a quantity such as 4 ounces of marihuana leaf (as possessed by 
Defendant) is not so inherently unreasonable to a given medical user such that 
granting relief under the affirmative defense should only be done in exceptional 
circumstances and only done pursuant to an expert cultivation opinion, besides those 
of the defendant concerning the specific reasonableness of such an amount. Had the 
defendant been in possession of a much larger quantity of marihuana, or a quantity of 
more concentrated marihuana bud rather than leaf, a trial court would be correct not 
to grant relief under the affirmative defense absent expert opinion testimony 
accounting for the large quantity of possession or specific anomaly. 


However, to apply such a standard across the board in each case because an 
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amount of usable marihuana was over the safe harbor limit would deny trial courts the 
ability to make case-by-case determinations of those seeking relief for activities 
consistent with medical use. The intent of the affirmative defense was to create a 
reasonable avenue for relief from criminal liability to those who could demonstrate 
not only the therapeutic nature of their activity, but the inherent reasonableness of the 
activity as a whole given their medical needs. To create almost insurmountable 
burden to overcome in order to successfully find relief under the affirmative defense 
would leave legitimate patients without relief for activities clearly within the scope of 
medical use—an unacceptable outcome given the broad protections of the statute. 
Seeking relief under the affirmative defense is a burdensome task involving 
medical testimony and the potential for a lengthy evidentiary hearing. Even without a 
requirement for expert testimony in cases above safe harbor limits where the 
defendant narrates his use, the statute is far from a get-out-of-jail free card for most 
marihuana-charged defendants and is only seriously contemplated in a limited 
number of circumstances. That paradigm will not change should the appellate courts 


affirm the circuit court opinion in the instant matter. 
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II. The MMMA gives the Appellant the right to present his affirmative 
defense to the trier of fact even if he has unsuccessfully asserted the 
affirmative defense in an evidentiary hearing. 

The jurisprudence relating to the statutory language and applicability of 
the various components of the MMMA is only recently being developed in the 
appellate courts, even during the pendency of the instant case. On September 14, 
2010 the Court of Appeals issued an opinion in People v. Redden discussing the 
applicability of the MMMA’s affirmative defense. Redden, COA No. 295809 (2010). 

In Redden, The Court notes “[a]s an initial matter, the plain language of $8 
does not place any restriction on defendant’ raising of the affirmative defense.” Id. at 
8. In reversing a District Court's refusal to bind over a felony marihuana 
manufacturing offense due to the defense's affirmative evidence of medical use per 
$8, the Court “...has recognized ‘that affirmative defenses in criminal cases should 
typically be presented and considered at trial..." (citing People v. Waltonen, 272 Mich 
App 678, 690 n 5). 

The rationale for the reversal of the District Court's bind over decision has 
application to whether or not the defendant in the instant matter has the right to 
present evidence of medical use of the marihuana at issue in this case, even if 
previously presented in its own specific evidentiary hearing. Redden is concerned 
with putting factual issues that are in dispute between the parties to the trier of fact, 
not the gatekeeper. Redden has several factual disputes between the prosecution and 
defendant/patient such as: the relationship a patient has with his recommending 
physician, whether the amount possessed was reasonable under the statue and 


whether the marihuana in question was used for medicinal purposes. /d. at 12. 
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In the instant matter, the ultimate trier of fact is the jury, not the bench. 
The primary factual dispute between the parties in this matter concerns whether the 
defendant has not more than reasonably necessary quantities of usable marihuana to 
treat his condition. It is one of the same rationales Redden dictates must now be 
addressed by the fact finder, the jury. 

To preclude Defendant from being able to present evidence of why he 
cultivated and possessed marihuana would lead to a terrible misapplication of the 
intent of the MMMA to broadly protect those who use medical marihuana in 
reasonable ways from criminal jeopardy for doing so. Why Defendant used 
marihuana is inherently relevant to determining whether or not his given conduct is 
criminal under state law because the affirmative defense expressly grants exceptions 
to criminal liability for those who can meet its rather complicated three prong 
analysis. Defendant should have, at the very least, the chance to present evidence of 
medical use in order to help the jury, as trier of fact, determine whether or not his 


conduct rises to criminal liability. 


DEFENDANT-APPELLANT'S APPLICATION FOR LEAVE TO APPEAL 
Page 12 of 13 


Summary and Relief 
WHEREFORE, Defendant being without any other relief except as 
provided by this Honorable Court respectfully requests that it GRANT his Application 


for Leave to Appeal and provide any other relief it deems just and fair. 


Respectfully submitted, 


Dated: December 29, 2010 





JOHN TARGOWSKI P70740 
Attorney for Defendant-Appellant 
310 East Michigan Avenue 

Suite 501 

Kalamazoo, MI 49007 

269 290 5606 
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